Intellectual Property Rights – what are they?
Intellectual property is exactly that, property as knowledge that you hold in your own brain. This of course, includes ideas, or formulas which you yourself has conceived.

In essence, it is something that you can’t see, touch or smell, unlike written material which of course, is copyright so long as it is all your work.

There are six principal formats of intellectual property:-

i) copyright

ii) patents

iii) trade-marks

iv) design rights

v) know-how

vi) confidential information (client lists, pricing policy etc)

i)Copyright:

This legislation protects the form or means of expressing your ideas, not the ideas themselves as someone else may have thought about either at the same time as you or just prior to your statement about having the idea.

Ideas are only protected by confidentiality agreements where they exist and usually lasts for a given period. Currently it is accepted that it is during the life time of the author orf the idea/works etc plus another 70 years (seventy) from the end of the calendar year of their death.

Copyright covers original literary works, artistic works, dramatic works, musical works, sound recordings, films, broadcasts, cable programmes and all work stoired on hard drives, cd’s and other recording sources.
However, it is worth noting, that if the works are marketed (i.e. more than 50 (fifty) copies are made, or, is produced commercially, the time period is reduced to 25  (twenty five) years from the date of the first marketing event.
Contrary to popular belief, copyright does not exist in ideas, merely the form of presentation of those ideas. Copyright as the name implies, prevents copying and is NOT a monopoly right.
In the business world, there are generally 2 (two) key forms surrounding copyright works:-
The first is Literary works and is defined as including any work, other than dramatic or musical work which is written, spoken or sung. It includes;



a)computer programmes



b)design specifications



c)reports, marketing plans etc



d)databases

The second is Artistic works which is defined as including graphic design material; photographs; sculpture etc. as well as including book jacket/cover designs, leaflets, engineering design or drawings.

So what does this all really mean in the context of copyright of your material, ideas etc? Well, in reality it precludes:-

a)copying

b)performing, showing or playing copyright work in public,

c)broadcasting any copyright work

d)adapting work that is already copyright

The law will always look at the question as to whether or not there has been an infringement of copyright. The key point being is whether or not a substantial part of any work has been in fact copied.

So who actually owns copyright?

Generally, it is the author/creator of any work who owns the copyright. However, there is an exception to employees as any work produced whilst under the guise of employment, copyright rests with the employer not the employee.

This is where confidentiality agreements come into their own. For example, if you invite someone who you do not directly employ, to undertake some design work for you, for example, designing a web site for your business, unless there is a written confidentiality agreement between you, then technically, the copyright of the web site design rests with the designer not you the user.

Clearly then, we need to be more aware of the importance of written confidentiality agreements and as a matter of course:-


i)identify all materials/works etc likely to have copyright protection, i.e. 
             designs, specifications, reports, brochures and sales literature etc


ii)obtain assignments for all third party work we invite non employees to do    

              for us


iii)keep proper records, i.e. date and sign all written ideas, works etc


iv)keep a record of dates for any marketing that ensues


v)apply a copyright notice © to all our own original work with name and 
             date of © status.

ii)Patents:
The logic behind patents is to encourage inventors to publish details of their works which for a short period, allows them the monopoly on  their inventions.
All patents have to be logged and registered with the Patents Office and have to be new or involve and inventive step to the final item.

Patents last for 20 (twenty) years from the date of registering the patent.

Ownership of a patent rests with the inventor and an employer only has the patent rights when the item has been designed/invented during the course of an employees work.
There is no mileage in marking an invention/item/design with ‘patent’, ‘protected’ or even ‘patent pending’ as this will not be upheld in law. An item with a patent number however, needs nothing further to note that the right to the patent belongs to someone.

iii)Trade marks:

Trade marks and brand names are basically the same thing as a patent or copyright, in that they both involve a message which clearly states, “I have made this”.

Trademark protection within the UK, falls into 2 (two) broad categories:

1)Unregistered  i.e. common law,

2)Registered.
Registration however, is purely voluntary but definitely advisable as it protects a brand name and litigation issues are that much clearer to prove.

Registering a trade mark ( ™ ) gives the owner the right to prevent others from musing the mark without authorisation where the use has caused or is likely to cause confusion (we all remember the case of Coco Cola and Pepsi!).  However, if registration is not carried out, the owner will have to rely on common law position relating to ‘passing off’ which may not be easy to do.

The requirements for a ‘passing off’ action are threefold:-

i)evidence of goodwill or reputation

ii)evidence of misrepresentation

iii)damage

Domain names:  Consideration should be given to all key brand names both nationally and inter-nationally e.g. .com

iv) Design Rights:

Essentially, there are 2 (two) main design rights:-
1)registered designs

2)design right [unregistered]

Both rights may overlap with artistic copyright.

1)Designs that are registered, have to:


i)comprise features of shape, pattern, configuration and ornament,


ii)have eye appeal

iii)be applied to an article by an industrial process

 
iv)be new.

Registered designs gives a 25 (twenty five) year monopoly in the design.

It is advisable, but not legally required, to mark goods with ‘Registered Design’ along with the registration number. As with trade marks, it is a criminal offence to claim goods are registered when they are not. 

2)[Unregistered] designs rights protects functional designs which are not capable of protection as registered design as usually they will lack eye/aesthetic appeal, or capable of being patented e.g. agricultural tools or mechanical parts.
Design right is not a monopoly right merely a right to prevent copying and is valid for ten (10) years from the end of the year of first exploitation.

v)/vi)Know How and Confidential Information:

The meaning of know-how and confidential information can be best describes as:

a)commercially confident material

b)trade secrets

Good examples are: formulas, recipes, processes, business methods, financial or statistical information, client lists and so on.

Within the UK, there is no statutory definition let alone governing statute. Common law principles will therefore apply. To remain protected, material must be marked confidential which is will be so long as it remains marked confidential. 
If a third party infringes rights and refuses to stop, legal action should  follow. In urgent cases, a form of ‘interlocutory relief’ should be sought – delay can be fatal, especially in publication cases where it is vital to keep certain information ‘secret’ until it is deemed right to make it public. (Official secrets act is a good example where an ex spy is about to publish their memoirs etc)

Sale or Transfer of copyright  (and in particular Intellectual Property): There are two (2) principal options:

1)outright sale

2)licence

With both options, there is the same fundamental issue of ‘money up front’ and/or payment over a period of time – deferred consideration (sale) and/or royalties (licence).

Clearly, many practitioners will have intellectual property which they will gather in the course of their career and work. When putting down on paper, on disc or some other venue where third parties can see it, have access to it etc, it would be prudent to mark all your work  © name and date. Not to do o, may well cost you dearly in the long run and not necessarily financially.



---------------------------------------------------------

Source:

ONLINE article Business Gazette May 2000 by John Wilson, Baines Wilson Solicitors. 
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